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where the bank had property of the customer in its possession 
and where the right was attempted to be exercised against a 
general deposit. Special deposits, chattels, valuables and the 
like which are in the possession of the bank and which it is 
under obligation to return exactly as received, clearly come 
within its provisions. The property remains in the customer 
and is subject to the lien. But a general deposit is on an 
entirely different basis. When such deposit is made the money 
becomes the property of the bank absolutely and the relation 
between the depositor and the bank is that of debtor and cred- 
itor. 21 The depositor becomes the owner of a chose in action 
and it would not seem to be property of his in the possession 
of the bank, on which the bank could have a lien. A better 
theory on which to allow this remedy against a general deposit 
would be that the bank has a right to offset its indebtedness 
against that of the customer. 22 Such a right exists independently 
of the above statute,, which by its terms can hardly be said to 
cover the case of a general deposit, and would not involve the 
rather anomalous situation of a bank having a lien on its own 
debt. 24 

The nature of this right may become of practical importance. 
Take the case, for instance, where the bank holds a note of 
its customer on which there is a surety. The note comes due 
and at the same time the principal has a general deposit in the 
bank. If it has a lien against this deposit for the amount of 
the note it cannot pay it out without releasing the surety. On 
the other hand if the bank has merely a right of set-off it may 
pay its customer's checks and still retain all its rights against 
the surety. 24 

P. S. M. 

Bills and Notes: Effect of Waiver of Presentment: 
Liability of Accommodation Indorsers Inter Se. — In Hurlbut 
v. Quigley, 1 the first of three accommodation indorsers, who had 
been compelled to pay to a creditor bank a note by a corpora- 
tion in which all three were stockholders and officers, sued 
the last indorser for contribution. The note had been made 
under an arrangement with the bank that it should be secured 
by the three stockholders as sureties. The defendant claimed 
that he was a successive indorser because he had indorsed the 

21 Smith's Cash Store v. First National Bank (1906) 149 Cal. 32. 
84 Pac. 663. 

M Wynn v. Tallapoosa County Bank (1910) 168 Ala. 469, 53 So. 
228; Shuman v. Citizens State Bank of Rugby (1914) 27 N. D. 599, 
147 N. W. 388, L. R. A. 1915A 728; Furber v. Dane, supra, n. 2. 

23 But see 9 Harvard Law Review, 146. 

2 * The Second Nafl Bank of Lafayette v. Hill (1881) 76 Ind. 223, 40 
Am. Rep. 239. 

i (April 25, 1919) 57 Cal. Dec. 400, 180 Pac. 613. 
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note after it had been handed to the bank. Evidence showed 
that the bank did not accept the note until it had been indorsed 
by the defendant. The Supreme Court held that all three 
parties were liable as joint and several indorsers because the 
first indorsement was preceded by the following written state- 
ment: "For value received I hereby waive presentment, demand, 
and notice of protest of the within note." Mr. Justice Wilbur 
dissented on the theory that successive indorsers are considered 
liable as among themselves in the order in which they indorse, 
and to let the waiver clause have the effect of making them 
jointly liable would be converting an agreement which the "law 
expressly provides shall be that of indorser into a mere contract 
of guaranty." 

It has been generally held that where the waiver is written 
by the indorser himself in the form "I waive presentment," 
or the like, that the waiver is simply the individual waiver of 
the indorser over whose signature it is written 2 and not binding 
upon others who do not make themselves parties to it. This 
is on the theory that an indorsement is a separate and independ- 
ent contract, embodying the terms of the note, but not of any 
other indorsements. Each indorsement is supposed to speak 
independently of itself. The contrary view has been adopted 
in some states 8 and has been held in California.* In Farmers' 
Exchange Bank v. Altura etc. Co. B the court held that a printed 
waiver in the singular number placed on the note by the payee 
before it was indorsed by the accommodation indorsers and 
before it was delivered to the payee applied to all such indorsers, 
as they must be presumed to have read the words and adopted 
them as their contract. The court there emphasized the fact 
that the waiver had been stamped on the back of the note by 
the payee bank. The present case goes further and holds that 
the waiver written presumably by the first indorser applied to 
all the indorsers and made the whole contract of indorsement a 
joint and several contract. 

Much may be said in favor of Justice Wilbur's view that 
the waiver alone should not be held to have that effect, but 
the decision, although laying too much emphasis on the element 
of waiver, may be supported on other grounds. The waiver 
itself was merely one of the circumstances tending to show the 
intention of the parties. 

At common law the exact nature of the liability of one whose 
signature appeared on the back of a bill or note before that of 



2 Woodman v. Thurston (1851) 8 Cush. 157. 

"Parshley v. Heath (1879) 69 Me. 90; Johnson v. Parker (1901) 
86 Mo. App. 660. 

* Farmers' Exchange Bank v. Altura etc. Co. (1900) 129 Cal. 263, 
61 Pac. 1077. 

6 Supra, n. 4. 
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the payee has been the subject of much conflict and dispute. 
He has been held to be a maker, 6 a first indorser, 7 a second 
indorser, 8 a surety, 9 or a guarantor. 10 As between the accom- 
modation indorsers themselves the general rule has been that 
the relationship was the same as that existing between parties 
to ordinary business paper. This liability has been held to be 
that expressed by the paper itself, that is, successive and not 
joint. 11 In the absence of any agreement the accommodation 
indorsers of a note are not co-sureties; 12 consequently the right 
of contribution has been held not to exist as between them. 18 
Parol evidence is, however, admissible to show that such indors- 
ers by agreement constituted themselves sureties. 14 The intention 
of the parties is after all the criterion and this may be shown 
by parol evidence without conflicting with the rule that parol 
evidence is inadmissible to contradict or vary the terms of a 
written contract. 15 The contract of indorsement is one implied 
by law from the blank indorsement and can be qualified by 
express proof of a different agreement between the parties and 
is not subject to the rule which excludes proof to alter or vary 
the terms of an express agreement. 

In California, before the adoption of the codes, a person not 
a party to a note who indorsed it before delivery was regarded 
as a guarantor. 16 This is still the rule as regards one who 
signs across the back of a non-negotiable note. 17 As regards nego- 
tiable notes, the rule was changed by § 3117 of the Civil Code 
and such person is now held to be an indorser and liable to the 
payee thereon. 18 Accommodation indorsers as between them- 
selves are considered in California co-sureties independent of 
any agreement to that effect. 19 It would seem in this state that 
it is only where there is a special agreement between a prior 
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28 Am. St. Rep. 94. But the signature, if made by a holder of the note, 
may be treated merely as a transfer, involving no assumption of liability. 
Kendall v. Parker (1894) 103 Cal. 319, 37 Pac. 401, 42 Am. St. Rep. 117. 
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and a subsequent accommodation indorser that the former is 
liable to the latter as an actual indorser for value. 20 

In the present case whether looked at from the majority or 
minority rule or under the Negotiable Instruments Law section 
68" which was not in effect at the time the note was made 
and which therefore does not control, evidence could be intro- 
duced to show the actual relation of the accommodation indors- 
ers. 22 The evidence here was sufficient to justify the finding 
of the court that the indorsement was joint and not successive. 
The facts of membership in the corporation, of the arrangement 
with the payee bank under which the notes were given, of the 
acceptance of the note only after the defendant's signature was 
indorsed thereon, together with the acceptance of the waiver, 
tend to show that the real intention of the parties was to be 
bound jointly and not successively. 

R. P. 

Corporations: Stockholders' Liability: Statute of Lim- 
itations. — The plaintiff in the case of Damiano v. Bunting 1 was 
injured through the negligence of the Birchfield Mining Company, 
a corporation, on May 13th, 1913. He obtained a judgment for 
damages against the corporation. On May 1st, 1916, the de- 
fendant's testator, the principal stockholder, died. The defend- 
ant qualified as executrix on May 17th, 1916. The plaintiff 
did not present his claim until February 27th, 1917. The claim 
being rejected, the plaintiff brought the present action. The 
court held that the plaintiff was barred by section 359 of the 
Code of Civil Procedure which reads as follows: "This title does 
not affect actions against directors or stockholders of a cor- 
poration, to recover a penalty or forfeiture imposed or to enforce 
a liability created by law; but such actions must be brought 
within three years after the discovery by the aggrieved party of 
the facts upon which the penalty or forfeiture attached, or the 
liability was created." 

According to the interpretation placed on this section, actions 
to enforce stockholders' liability must be brought within three 
years of the time the liability was created. 2 This differs from 
the usual statutes of limitations which provide that the time 



20 Leeke v. Hancock, supra, n. 19; Machado v. Fernandez (1887) 
74 Cal. 362, 16 Pac. 19; Consolidated Lumber Co. v. Fidelity & Deposit 
Company of Maryland (1911) 161 Cal. 397, 119 Pac. 500. 

J i California Civil Code § 3149 as enacted in 1917. 

"Trego v. Cunningham (1915) 267 111. 367, 108 N. E. 350, 10 Illi- 
nois Law Review 138. 

i (April 4, 1919) 28 Cal. App. Dec. 809. 

2 Johnson v. Hinkel (1915) 29 Cal. App. 78, 154 Pac. 487; 4 California 
Law Review, 246; Santa Rosa National Bank v. Barnett (1899) 125 Cal. 
407, 58 Pac. 85; L. R. A. 1917 E, 399, note. 



